DAVD Q TGANON

| BLA 94-476 Deci ded March 6, 1997

Appeal froma decision of the Dstrict Minager, Raw ins (VWonm ng)
Dstrict Gfice, Bureau of Land Managenent, ordering paynent for mneral
naterial renoved in trespass.

Afirned.

1.

Mning dains: Comon Varieties of Mneral s:

General ly--Mning dains: Gonmon Varieties of Mneral s:
Soecial Value--Mning dains: Common Varieties of
Mneral s: Uhique Property--Mning d ai ns:

Locatability of Mneral: Generally--Mning A ai ns:
Soecific Mneral Invol ved: G avel

Natural crushing, stratification and sorting of

common variety building stone naterial can give a
deposit a special, distinct val ue over any other known
source of the sane naterial in the general area. |If
properties inherent in the mneral deposit render an
econom ¢ advant age over other deposits, that fact, when
est abl i shed by a preponderance of the evidence, is
sufficient to classify the deposit as locatable, for it
denonstrates the mneral deposit possesses a uni que
property distinguishing it fromother cormon varieties
of building stone.

Admini strative Procedure: General |l y--Administrative
Procedure: Administrative Review-Admnistrative
Procedure: Burden of Proof--Admnistrative Procedure:
Substantial Evidence--Mning dains: General ly--Mning
dains: Common Varieties of Mneral s--Mning d ai ns:
Gonmon Varieties of Mnerals: Special Val ue--Mning
Qains: Comon Varieties of Mnerals: Uhique Property--
Mning dains: Locatability of Mneral --Mning d ai ns:
Soecific Mneral Invol ved: Gavel --Trespass: General |y

It is not sufficient that a clai nant assert that a
naterial classified under the Cormon Varieties Act is
an uncormmon vari ety because it possesses sone uni que
property giving the deposit a distinct and speci al
economc value. The clainant nust denonstrate the
exi stence of distinct and special economc val ues.
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Absent evi dence show ng distinct and special economc
val ues over and above the nornal general run of such
deposits, or a show ng that the deposit fromwhich the
mneral naterial was renoved possessed sone intrinsic
quality that differentiates it fromordinary deposits
of simlar material, giving the deposit a conpetitive
edge over general run gravel deposits, the mneral
naterial wll be deened to be a common vari ety.

APPEARANCES denn F. Tiedt, Esg., dfice of the Regional Solicitor,
US Departnent of the Interior, Denver, olorado, for the Bureau of
Land Managenent; Rodney G Johnson, Esq., Phoenix, Arizona, for David Q
Tognoni .

(PN ON BY ADM N STRATI VE JUDGE MULLEN

David Q Tognoni has appeal ed the March 31, 1994, deci sion issued by
the Rawins Ostrict Manager, Bureau of Land Managenent (BLMN), that Tognoni
had renoved sand and gravel fromthe NWaof sec. 6, T. 12 N, R 89 W,
sixth principal neridian, Womng, in trespass, and directing Tognhoni to
pay $4,546.19 in trespass danages.

h March 5, 1989, David Q Tognoni |ocated the DQU #1, DQr #2, DQr
#3, and DQr #4 placer mining clains (WM 238273 t hrough WMG 238276)
insec. 6, T. 12 N, R 89 W, sixth principal neridian, Garbon Gounty,
Wonming. Q1 April 20, 1989, Tognoni and the Sate of Womng H ghway
Departnent entered into a contract for the sale of the gravel from
Tognoni's clains. 1/ Renoval of mneral naterial commenced on My 8,
1989, and ended on January 4, 1990. Records obtai ned fromthe WWom ng
H ghway Departnent show that 11, 365.48 tons of gravel were purchased from
Tognoni and that the Womng H ghway Departnent pai d Tognoni a royalty of
$4,546. 19 ($0.40 per ton). The gravel was washed, crushed, and applied as
a chipcoat to paved roads near the site where the naterial was renoved.

1 June 28, 1991, the (hief, Branch of Records, Woning Sate (fice,
BLM issued a decision that the DQr #1 through #4 mining clai ns woul d
autonatical |y be deened abandoned and void for failure to submt the annual
filings required by 43 US C § 1744 (1994) if Tognoni did not present
evi dence that he had filed the required paperwork or appeal the decision
to this Board wthin 30 days fromthe date of receipt of the June 28,
1991, decision. See 43 (FR3833.2-3(a); US v. Locke, 471 US 84 (1985).
Tognoni failed to respond to or appeal BLMs June 28, 1991, deci sion.

1 Inan Aug. 9, 1994, affidavit signed by Robert P. Smth, an enpl oyee of
the Womng H ghway Departnent, Smth stated that Tognoni had entered into
an agreenent wth the Womng H ghway Departnent for the sale of gravel to
be used as a road-surfacing aggregate in a highway project in January 1989.
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h March 3, 1994, the Acting Area Manager, Raw ins (\VWom ng)
Dstrict Gfice, BLM sent Trespass Notice WW130936 to Tognoni al | egi ng
that Tognoni "sold mneral naterials for use as aggregate to the VWonng
Department of Transportation,™ an action in violation of the Miterial s
Act of July 31, 1947, the Surface Resources Act of July 23, 1955 (the
Gmon Varieties Act), 30 US C 8 611 (1994), and 43 (FR 3603.1. Tognoni
was further advised that he had 30 days fromrecei pt to present evi dence
that he was not in trespass.

h March 21, 1994, Tognoni filed a response, denying the all eged
trespass action and asserting that the gravel he sold to the VWoning
H ghway Departnent was "l ocated and mned as a special and distinct,
uncommon gravel ." Tognoni asserted:

The uni que features of this material is [sic] that it was
natural |y crushed and shaped i nto chi ps, which are uni quely
suited to asphalt paving uses. The chi ps have special hardness
different fromcommon varieties. In fact, these materials
deposits expressly conformto the several Acts you have cited in
the trespass noti ce.

(Letter filed Mar. 21, 1994, at 1).

In his March 31, 1994, decision, the Rawins Ostrict Manager, BLM
stated that, based on information obtained by BLM the gravel Tognoni sol d
to the Wonming Departnent of Transportation was a common variety, which
was neither unique nor distinct fromother gravel deposits in the Savery,
Wonming, area. Accordingly, BLMdeened the gravel to have been renoved
in trespass, and denanded paynent of $4,546.19 in trespass danages.

In his statenent of reasons (SR, Tognoni asserts that trespass
noti ce VWW130936 was inval i d because the deposit was "properly | ocated,”
that the deposit was "distinct and special,” and that he net the guidelines
stated in Mdarty v. Secretary of the Interior, 408 F.2d 907 (9th Qr.
1969) for distinguishing the deposit fromcomon and uncommon vari eti es
of mneral nmaterials identified in section 3 of the Cormon Varieties Act.

Bef ore consi dering the i ssues rai sed by Tognoni on appeal, we believe
it wll be hel pful to discuss the legal principles governing the validity
of mning clains |ocated for coomon variety materials. The Building S one
Act of August 4, 1892, 30 US C 8§ 161 (1994), provides that "[a] ny person
authorized to enter lands under the mning |aws of the Lhited Sates nmay
enter lands that are chiefly val uable for building stone" and | ocate a
placer mneral claam Sand and gravel is considered to be a building
stone. Palner v. Dredge Gorp., 398 F.2d 791 (9th dr. 1968), cert. deni ed
393 US 1066 (1969); Barrows v. Hckel, 447 F.2d 80 (9th dr. 1971).

Section 3 of the Surface Resources Act of July 23, 1955, 30 US C
§ 611 (1994), is usually referred to as the "Gommon Varieties Act," and
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we wll refer to that act as the Common Varieties Act in this decision.
Section 3 expressly provides:

No deposit of common varieties of sand, stone, gravel, pum ce,
pumcite, or cinders * * * shall be deened a val uabl e mneral
deposit wthin the neaning of the mning | aws of the Lhited
Sates so as to give effective validity to any mning claim
hereafter located * * *. "Common varieties" * * * does not

i ncl ude deposits of such material s which are val uabl e because
the deposit has sone property giving it distinct and special
val ue.

30 USC § 611 (1994).

Wien QGongress passed the Gonmon Varieties Act, it specifically renoved
common varieties of sand and gravel fromlocation under the Mning Law of
1872 and nade themsubject to the Miterials Act of July 31, 1947. 2/ A
claimant who locates a claimfor mneral naterial listed in the Gonmon
Varieties Act nust denonstrate, by a preponderance of the evidence, that
the mneral naterial is an uncommon variety, having a unique property
giving it adistinct and special economc val ue.

Further definition of a common variety mneral is found at 43 R
3711.1. Paragraph (a) restates the provisions of 30 US C § 611 (1994).
Paragraph (b) provides, in pertinent part:

(b) "Common varieties" includes deposits which * * * do
not possess a distinct, special economc val ue for such use over
and above the nornal uses of the general run of such deposits.
Mneral material s which occur cormonly shall not be deened to
be "common varieties" if a particular deposit has distinct and
special properties naking it coomercially val uabl e for use in
a manufacturing, industrial, or processing operation. In the
determnation of commercial val ue, such factors may be consi dered
as quality and quantity of the deposit, geographical |ocation,
proximty to narket or point of utilization, accessibility to
transportation, requirenents for reasonabl e reserves consi stent
wth usual industry practices to serve existing or proposed
manuf acturing, industrial, or processing facilities, and feasibl e
net hods for mning and renoval of the material .

43 OFR 3711. 1(D).

2/ See US v. Kaycee Bentonite Gorp., 64 I1BLA 183, 89 |.D 262 (1982) for
a discussion of the legislative history of the Cormon Varieties Act.
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In MAarty v. Secretary of the Interior, supra (hereafter cited as
Mdarty), the court set out guidelines for

di sti ngui shi ng between common vari eties and unconmon vari eti es
of building stone. These guidelines * * * are (1) there nust
be a conparison of the mneral deposit in question wth other
deposits of such mineral generally; (2) the mneral deposit in
guestion nust have a uni que property; (3) the unique property
nust give the deposit a distinct and specia value; (4) if the
special value is for uses to which ordinary varieties of the
mneral are put, the deposit nust have sone distinct and special
val ue for such use; and (5) the distinct and special val ue nust
be refl ected by the hi gher price which the naterial commands in
the narket pl ace.

Id. at 908; see also US . MJltIpl e, Inc., 120 IBLA 63 (1991);
V. Oavxford 109 TBLA 264 (1989); US v. Wik, 100 IBLA 167 (1987).

This Board has applied the MQarty analysis in a nunber of conmon
varieties cases arising under the Cormon Varletles Act. See, e.g., US wv.
Miltiple Use, Inc., supra (pumce); US v. H sher, 115IBLA277(1990)
(sand); US . Foresyth, 100 | BLA 185 (1987) (Iimestone) Wien t he
pr eponder ance of evidence found in the record on appeal shows that, when
conpared wth other deposits of the sane mneral material, the clained
mneral naterial is not unique, or that it is not distinguishable from
ot her common varieties of gravel in the area, or that it does not command a
price higher than other common varieties of gravel, the mneral naterial
Wil be deened to be a conmon variety, and a claimof trespass wll lie for
its unauthorized renoval fromthe public | ands.

The thrust of Tognoni's argunent on appeal is that the gravel renoved
between My 8, 1989, and January 4, 1990, net the guidelines stated in
Mdarty, supra, and was therefore, an uncormon variety of gravel. Ve have
examned the evidence in the record, including that submtted by Tognoni
on appeal, and w |l now address that evidence.

The first guideline in MQarty, supra, states that "there nust be a
conparison of the mneral deposit in question wth other deposits of such
mneral s generally.” Tognoni submits a May 29, 1986, letter fromthe Chief
Engi neer Geol ogi st, Woming Sate Hghway Departnent, stating in pertinent
part that: "Attached is a copy of the infornati on we have on the G oss
PFit. VW wuldlike to do a nore detailed investigation in the future when
the project by Savory [sic] is being designed. It is our planto utilize
this material inthe future if still available.”

Hve pages of information were transmtted wth the My 29 letter. A
one-page "Material s Deposit Layout Sheet-Fit Detail Dagrani (Pt Dagran,
dated February 28, 1985, contains draw ngs of three gravel pit areas
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identified as the Goss Pit, located inthe NW; sec. 6, T. 12 N R 89

W 3/ Sanpling areas are designated in the pit areas. Heven sanple sites
are shown for pit area 1, seven for pit area 2, and sixteen for pit area 3.
The remai ning four pages are titled "Materials Deposit Layout Sheet.” The
first lists analytic results for el even sanples taken at "Goss Pt No. 1";
the second lists anal ytic results for seven rock sanpl es taken at "G oss
Pt #2"; and the third and fourth list analytic results for sixteen sanpl es
taken at "Goss Pt #3." 4/

Tognoni states that the gravel sold to the Sate of Woning is an
uncommon variety of gravel and that the anal yses of the Goss At
naterial s conducted by the Womng Sate H ghway Depart nent

establish wthout question that * * * the Tognoni gravel pits
neet state and federal qualification requirenents. The hardness
of the materials and the rel ative ease by which the naterial s
were utilized in the overlay project created a true economc
advantage for the use of the materials. The econom c advant age
cane fromthe relatively lowcosts for renoval and application of
the materials to the construction project. Because the naterial
required | ess processing, the overall project costs were
substantially lower for the use of the materials in question.

(SR at 2).

In response, BLMargues that Tognoni failed to provide any infornation
to showthat other gravel deposits in the area do not neet Sate of Woning
or Federal standards and failed to supply information conparing gravel
deposits in the DQr #1 through DQIr #4 clains wth any other gravel deposits
inthe area (Mtion for Sunmary Judgnent at 2). 5/

In US v. Thonas, 90 | BLA 255 (1986), vacated and renanded for
hearing on other grounds, Thomas v. Hbdel, dv. No. G 86-282K (My 18,
1988), the Board noted that

[p]rior to the passage of the Act of July 23, 1955,
"specification nateria " was regarded as | ocatabl e on the ground
that inferior grades would not suffice. lhited Sates v.

B eni ck,

3/ The Pt Dagramal so contains the fol |l ow ng notation:

"The Sate Hghway Departnent assunes no responsibility for the
accuracy of the test data shown for the proposed gravel pits except at the
exact |ocations or points where sanpl es were taken. The above test data is
[sic] provided solely for the infornati on of the contractor and its
accuracy is not guaranteed."

4/ The Womng H ghway Departnent engi neering estinate, which was used to
calculate the royalty paid to Tognoni, notes that the naterial was renoved
fromGoss At No. 3.

5/ There is nothing in the Womng Sate Hghway Departnent reports that
identifies the gravel tested as having any uncormon or unusual quality.

138 | BLA 313

WAW Ver si on



| BLA 94-476

14 1BLA 290, 298 (Seubing, A J. concurring). However, even
where material was previously regarded as | ocatabl e because it
net engi neering standards for "conpaction, hardness, soundness,
stability, favorable gradation,” etc., in road building and
simlar work, such naterial s have been treated as conmon
varieties and were not |ocatabl e after passage of the Act of July
23, 1955, because nmaterial s which neet the standard are of

w despread occurrence. 1d. at 298.

US v. Thonas, supra at 257. Therefore, the nere fact that a deposit of
sand and gravel neets state or Federal road building requirenents does not
render the deposit an uncommon variety of sand and gravel. The bal ance of
Tognoni ' s statenent in support of his conclusion that the deposit neets the
first MQarty guideline is nore properly addressed in a di scussion of the
third and fourth guidelines.

Tognoni submits evidence that could qualify as a conparison of the
gravel deposit on the DQr #1, DQr #2, DQr #3, and DQJr #4 clains wth ot her
deposits of gravel in the general area. That evidence is found in an
affidavit by Robert P. Smth, an engi neer enpl oyed by the Womng Sate
H ghway Departnent who asserts that in his professional opinion "the
naterial s purchased fromthe Tognoni pits were of higher quality and hi gher
val ue than common gravel, and woul d produce a higher price per yard in the
nar ket pl ace than other cormon varieties of Woning gravel ."

The case file al so contains a March 23, 1994, letter fromJimH Vébb,
Acting Area Manager, Geat Ovide (Wonmng) Resource Area, to Smth
confirmng and describing a tel ephone conversation between Smth and Mrk
Newran, geol ogi st, Geat DOvide Resource Area, that had taken place the
sane day. Vebb's letter states that, in response to questions from Newran,
Snth advi sed Newnan that: (1) the gravel fromTognoni's clains had been
sanpl ed and tested by the Sate of Woning; (2) the gravel the Sate had
pur chased from Tognoni was no different fromother gravel available in the
Little Snake Rver Valley; (3) the royalty paid Tognoni was at the standard
rate; (4) the naterial purchased fromTognoni was crushed to size prior
to use; (5) the gravel on the Tognoni clains was sel ected because it was
conveni ent to the work area and had previously been tested by the Won ng
Department of Transportati on.

The second guideline in Mdarty, supra, states that "the mneral
deposit in question nust have a unique property.” To support his
assertion that the gravel deposits on the clai ns have a uni que property
Tognoni st at es:

The absence of any significant overburden and other inpurities,
conbi ned wth a twel ve foot depth of high quality, hard and
uncontamnated gravel, nmake the naterial s distinct and special, and
substantially different fromcommon varieties of gravel nmaterial s.
There was very little waste conpared wth other material s.

(SR at 2-3).
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[1] BLMresponds by stating that Tognoni fails to denonstrate how
the gravel fromhis clains possessed uni que properties because Tognoni
descri bes the physical characteristics of the site where the gravel was
mned. BLMasserts that the facts presented by Tognoni are of no
consequence because they are extrinsic and do not identify unique
properties inherent in the mneral naterial (Mtion for Surmary Judgnent
at 3). This argunent is incorrect.

InUS v. MQrmck, 27 IBLA 65 (1976), this Board found t hat

natural crushing, stratification and sorting of the naterial has
indeed | ent the deposit a special, distinct val ue over any ot her
known source of material for this purpose wth a radius of at
least 50 mles fromH agstaff, Arizona, which is considered to
be center of the narket area served by these several deposits.

Id. at 69. InUS v. Pope, 25 1BLA 199 (1976), the Board found that the
nmaterial in question was naturally fractured so as to preclude the
necessity for drilling, blasting, and other quarry work, requiring only a
mninumof effort to produce and prepare it for use, the economc advantage
t hereby gai ned over other deposits was sufficient to classify the deposit
as locatable. The key factor in both cases was the nature of the deposit,
rather than the properties inherent inthe mneral naterial, as urged by
BLM

Notw t hstanding BLM's misinterpretati on of the neaning of the second
Mdarty guideline, we do not find that Tognoni's unsupported st atenent
that "absence of any significant overburden and other inpurities, conbi ned
wth a twel ve foot depth of high quality, hard and uncontamnated gravel,"
neets that guideline. US v. MQormck, supra, aptly illustrates why
Tognoni has fallen far short of denonstrating how the physical
characteristics he has set out render the gravel he sold to the Woning
Sate Hghway Departnent unique. He has submtted no evidence of the
anount of overburden or depth of gravel present in other gravel deposits in
the area. He has submtted no evidence that would all ow a conpari son of
the hardness of the gravel or its quality, or of the nature or quantity of
the inpurities found in Goss At No. 3, or the nature or quantity of
inpurities found in other gravel inthe area. Snply stated, there is no
foundation for his conclusory statenent.

Tognoni al so asserts that the gravel falls into several classification
categories: Type 1, |arge base coarse; Type 2, base coarse; coarse asphal t
concrete aggregate; internediate asphalt concrete, surface chips; sand
products; mscel | aneous concrete nmixes; and high specific gravity Portland
cenent concrete aggregate (SCRat 3). He also states that the "material s
were nmined and used directly in the highway surfacing project” and "were
ideal for * * * use in the surfacing project * * * because of [their]
relatively lowcost” (SIRat 3).

BLMasserts that Tognoni's list of gravel classifications for the
gravel mned fromhis clains fails to identify any properties that "woul d
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* * * distinguish it fromany other gravel in Womng, and hence does not
actual |y apply the second guideline" (Mtion for Sumary Judgnent at 3).
W agree. As notedin US v. Miltiple Wse, Inc., supra, the physical
characteristic identified by the cla nant nust be shown to be uni que,
inparting a distinct, special econonmic val ue over and above the general
run of simlar deposits when the mineral naterial is used in the nmanner
described. There is nothing inthe file to denonstrate that the listed
uses for the sand and gravel on the clains renders that sand and gravel
unique or inparts a distinct, special economc val ue over and above the
general run of simlar deposits.

The third guideline in MQarty, supra, states that the unique
property nust give the deposit a distinct and special value. To support
his contention that the gravel fromthe clains neets the third MQarty
gui del i ne, Tognoni asserts that the drilling data in the Womng Sate
H ghway Report on the Goss Pt areas 1, 2, and 3 establish "w thout
guestion that the hardness, absence of significant overburden, ease of
preparation for use, and lowlevels of waste give the deposits distinct and
special value.” Tognoni al so asserts that the drilling data establish that
"screeni ng was acconpl i shed with rel ative ease, there was nini num crushi ng
necessary, and wth high interparticle sheer strength, the nateria was
easily conpacted in its use as surfacing for the highway project” (SR
at 4).

BLMargues that Tognoni has failed to identify a "uni que property"
that gives the gravel fromhis claimthe "distinct and special val ues”
required to neet the third MQ arty guideline. BLMobserves that Tognoni's
assertions of "distinct and special " val ues repeat extrinsic val ues not
inherent in the mneral and thus are not responsive to the third guideline
inthe MQarty test (Mtion for Summary Judgnent at 3).

Tognoni ' s description of the gravel renoved fromGoss Pt No. 3 could
be true. Accepting as true all of the statenents Tognoni has nade as to
the physical characteristics of the gravel renoved fromGoss Pt No. 3,
there is nothing that establishes the fact that gravel having these
characteristics is unique in the general area of that pit.

For ease and to avoid repetition, we wll address the fourth and
fifth guidelines together. The fourth guideline in Mdarty, supra,
states that "if the special value is for uses to which ordinary varieties
of the mneral are put, the deposit nust have sone distinct and speci al
val ue for such use.” The fifth guideline in Mdarty, supra, states that
"the distinct and special val ue nust be reflected by the higher price
which the material comnmands in the narket place.”

Tognoni clains that the gravel fromhis claimneets the fourth
Md arty guideline because it has distinct and special val ue for
ordinary use. In support of this assertion, Tognoni argues as fol | ons:

The mini num over burden and nominal waste, coupled wth the
substantial depth of high quality naterials, easily conpacted and
useful for a wde range of projects, applications and uses,
clearly qualifies the Tognoni deposits as distinct and speci al
inrespect to ordinary use for the naterials. These material s
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are high grade and nay be sold as such, particularly in respect
to use of the naterials as aggregate for conpaction in surfacing
projects and applications where stabl e bases nust be obt ai ned
for longer termuse of equi pnent or nachi nery positioned on such
bases.

The di scards fromthe Wonming project were sold for higher val ue
because they coul d be conpacted easily. The naterial s were used
inthe oil patch in northwest (ol orado and sout hern Wonm ng by
Vandi s onstruction Gonpany, particularly to be placed under
conpressors requiring stable bases for long-terminstallation
pur poses.

(SR at 4).

Tognoni argues that the gravels fromthe clains neet the fifth
Md arty gui del i ne because they "denand a premumprice in the
nar ket pl ace for use as asphalt concrete aggregate, chips and ot her
naterial s easily conpacted where high hardness qualities are required' (SR
at 4, 5. Tognoni also asserts that the Womng H ghway Departnent "* * *
was quite satisfied wth the quality and distinct properties of the
naterial s" and that naterials left over and not used by the Womng Sate
H ghway Departnent "* * * were sold to several users." 6/

In support of his SOR Tognoni has filed his own affidavit and
curriculumvitae detailing his credentials as a prof essi onal geol ogi cal
engineer. Tognoni's affidavit states: "In ny professional opinion, based
upon ny years of experience as a geol ogi cal engineer, | amabsol utely
convinced that the naterials are special and distinct and are therefore
|ocateabl e [sic]" (Affidavit of David Q Tognoni at 3). 7/ This affidavit
fails to set any foundation for the stated concl usi ons, and, wthout this
foundation, provides nothing nore than a general concl usory statenent.

BLMargues that Tognoni's assertion that his clains neet the fourth
Md arty gui del i ne enphasi zes extrinsic factors such as m ni num over bur den,
nomnal waste, ease of conpaction and range of use. BLMasserts that such
factors are irrel evant because they do not identify val ues i nherent in the
mneral (Mtion for Summary Judgnent at 3). The error in this argunent was
addressed above. However, this error is not naterial.

6/ Tognoni does not identify the "several users," proffer any evidence of
what they purchased or paid, or state howthe selling price conpared to the
price paid by the Sate of Woning or to the price paid for simlar gravel
products sold in the general area.

7/ Tognoni's professional credentials, as outlined in his curricul um
vitae, suggest broad experience. However, that experience, standi ng al one,
isirrelevant in determning whether the gravel sold by Tognoni to the
Woning Sate Hghway Departnent between May 8, 1989, and Jan. 4, 1990, was
of an unconmon variety under the Cormon Varieties Act. See, e.g., Gabot
Sedgwick v. QM Parker, 27 IBLA 256 (1976) (statenents of a certified and
registered expert wtness were found to have insufficient foundation).
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BLMargues that Tognoni's assertions regarding the fifth guideline
are wthout nerit because Tognoni did not state the price he recei ved or
conpare the prices he received wth the ordinary price paid for ordinary
gravel (Mtion for Summary Judgnent at 4).

[3] |If there is a question regarding what is necessary to denonstrate
the exi stence of distinct and special val ues, a review of prior decisions
i ssued by this Board quickly resol ves that question.

[ A deposit] can be found unique only if its characteristics give
it a substantial economc advantage over other deposits whi ch can
be used for the sane purposes. [If] thereis noindicationin
the record that the material as a finished product sells for nore
than any other material used for the sane purpose, it generally
woul d be an unconmmon variety only if its production costs are so
substantially less than that of other materials wth which it is
conpetitive that it yields the clai nant a substantially hi gher
profit.

US v. MGrmck, supraat 94. InUS v. Miltiple Use, Inc., supra, we
addressed this specific issue in sone detail:

The sal es price of the naterial sold for a "comon variety
use" is one of the nost inportant facts to be considered in a
contest involving the coomon variety question. Wen a mneral is
of a cormon variety, a buyer can obtain his mneral product from
nmany sources. Thus, the market is al nost al ways controlled by
the location of the deposit (transportation costs) and control of
the deposit (ownership), rather than sone intrinsic property of
the mneral naterial.

In fact the common variety sales price is nore inportant to
a determnation that the mneral is an uncommon variety than it
is for a coomon variety determnation. * * * The wllingness of a
user to buy a mneral naterial at a higher price is a clear
indication that the mneral naterial has a special intrinsic
property that renders it an uncommon variety. |f the sales price
of the mneral naterial sold for cormon variety uses is
establ i shed, the val ue of "other deposits of such mneral
general | y" has been det er mi ned.

Qhce a common variety sales price is established, evidence
of an arms-length purchaser's wllingness to pay nuch nore than
the "common variety price" for a particular mneral naterial
strongly supports a finding that the deposit of that material
is intrinsically unique.

Id. at 78-79.
BLM has submtted evi dence show ng that the Womng S ate H ghway
Departnent paid a $0.40 per ton royalty for the 11, 365.48 tons of gravel

nmaterial it purchased fromTognoni and evidence that this is the royalty
the state normal |y paid for gravel to use in road surfacing construction.
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The file also contains a statenent of the Womng Sate Departnent of
Transportation policy regarding price pai d when purchasi ng sand and gravel
for road construction. This policy is outlined in a Septenber 13, 1994,
letter fromLawence A Bobbitt, Ill, Senior Assistant Attorney General,
Sate of Wonming, to BIl Wtters, Acting Area Manager, Geat DO vide
Resource Area, BLM Bobbitt states:

As far as VIOT [ Woming Departnent of Transportation] is
concerned, any sand and gravel they purchase is only useful for
road bui | di ng purposes. Paynents nade for the gravel do not
indicate any special value for the naterials in question. In
fact, any gravel purchased anywhere in VWomng woul d be
basically only be [sic] useful for roadbuil di ng purposes unl ess
it was close enough to a cenent plant to offset the considerabl e
expense of the ton-mle hauling cost.

VT only uses borrow material for road buil ding purposes and does
not pay nore than the fair value of material used for those
purposes. In short the royalty paid for the gravel in question
was the standard rate and was chosen for its conveni ence to the
work area, not because of any particular quality it mght have
had. The fact that it was of a superior type was irrelevant to
use of the materia for road buildi ng purposes and the fact is
that VT did not pay any different royalty for this naterial.

(Letter fromLawence A Bobbitt, 111, Senior Assistant Attorney General,
toB Il Wtters at 1, 2; Attachment 1, Respondent's Reply to
Appel lant' s Response). 8/ This evidence establishes the "sal es price" for

8/ Tognoni filed a notion to strike this letter "for the reason that the
letter is not reliable evidence, it is hearsay, and it does not constitute
an affidavit wthin the neaning of Rule 56(e) of the Federal Rules of Qvil
Procedure” (Appellant's Mtion to Srike Letter of Woning Attorney General
at 1). Ve find appellant’'s notion to be wthout nerit. The Administrative
Procedure Act (APA) provides, in pertinent part, that "[alny oral or
docunentary evi dence nay be received, but the agency as a natter of policy
shal | provide for the exclusion of irrelevant, immaterial, or unduly
repetitious evidence." 5 USC 8§ 556(d) (1994). Hearsay evidence i s not

i nadmssi bl e per se. Bennett v. National Transportation Safety Board,

66 F.3d 1130 (10th dr. 1995). Hearsay evidence that neets the standard

of section 556(d) of the APA can be wei ghed i n agency proceedi ngs

according to its truthful ness, reasonabl eness, and credibility. Weg-MXx,
Inc. v. US Departnent of Agriculture, 832 F.2d 601 (DC dr. 1987). The
probative value and reliability of Senior Assistant Attorney General
Bobbitt's letter are supported by other factors. The statenent regardi ng
policies followed by the Womng Transportation Departnent in the sel ection
and purchase of gravel to be used in highway surfacing projects is conveyed
by Bobbitt in his official capacity in a signed and dated letter witten
on official letterhead. Further, Bobbitt's statenent corroborates
statenents nade to BLMby Robert P. Smth, P.E, an enpl oyee of the VWomng
Sate Hghway Departnent. See Gal houn v. Bailar, 626 F.2d 145 (1980),

cert. denied, 101 S Q. 3033 (1981).
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common variety gravel in the area of the Goss Pt No. 3 at $0.40 per
ton, expressed interns of a royalty.

As noted above, Tognoni asserts that he sold gravel to the Won ng
Sate Hghway Departnent and an entity identified as Vandis Gonstruction
Gonpany. The price for the naterial paid by the Sate of Wonmng has
been established as the going price in the area for common variety gravel .

Tognoni has of fered no evi dence of the nature of the Vandis transaction or
any evidence that would indicate that the royalty paid by the Sate of
Woning was higher than the royalty it paid for coomon variety sand and
gravel . Tognoni has tendered nothing that woul d support a conparison of
the sale price paid for the gravel sold to the Womng H ghway Depart nent
wth the prices paid for conmon variety gravel used as aggregate in paving
state roads inthe area. This is infornmation that Tognoni is particularly
wel | suited to provide.

Wien a party has rel evant evidence wthinits control which it fails
to produce, and such evi dence woul d be expected to be produced under the
ci rcunstances, such failure gives rise to the inference that the evi dence
is unfavorable. Patricia C Aker, 79 IBLA 123 (1984); Ha Carson, Jr.,
78 1BLA 333 (1984). It is also well-established Board precedent that an
unsupported al l egation of error is insufficient, and that an appel | ant who
does not support allegations wth evidence show ng error cannot be af f orded
favorabl e consideration. See Twn Arrow Inc., 118 IBLA 55, 58-59 (1991);
Leonard J. Qheiser, 106 I BLA 214 (1988); US v. Gonnor, 72 | BLA 254
(1986).

In summary, we find Tognoni has failed to establish by a
preponder ance of the evidence that the gravel sold to the Sate of Wonmng
H ghway Departnent between May 8, 1989, and January 4, 1990, had a
di stinct, special economc value for use in road construction over and
above the normal general run of such deposits, or that the deposit from
whi ch that gravel was renoved possessed sone intrinsic quality that
differentiates it fromordinary deposits of gravel, giving the deposit a
conpetitive edge over general run gravel deposits. The gravel sold to the
Woning Sate Hghway Departnent was cormon variety gravel, and was
therefore not subject to | ocation under the Mning Law of 1872.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

RW Millen
Admini strative Judge
| concur:

C Randall Gant, Jr.
Admini strative Judge
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